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WHEN CAN SOMEONE BE DECLARED LEGALLY 
INCOMPETENT?

If a loved one is experiencing memory loss or
suddenly making poor decisions, you may want 
the court to appoint a guardian, which requires 
a declaration of incompetence. Determining 
whether someone is incompetent to make their 
own decisions is a complicated process. 

If a loved one is unable to make decisions for 
him or herself, the court may appoint a substitute 
decision maker, often called a “guardian,” but in 
some states called a “conservator” or other term. 
A guardian is only appointed as a last resort if less restrictive alternatives, such as a 
power of attorney, are not in place or are not working.

The standard under which a person is deemed to require a guardian differs from state to 
state. 
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In some states the standards are different depending on whether a complete 
guardianship or a conservatorship over finances only is being sought. Generally, a 
person is judged to be in need of guardianship when he or she shows a lack of capacity 
to make responsible decisions or decisions that are in their best interests. 

The court usually looks at a number of factors in determining the need for a guardian or 
conservator, including the following: 

● Comprehension of important medical or financial information
● Appreciation of the importance of medical and financial decisions and 

understanding the effect of those decisions 
● Ability to make reasonable decisions using the information available 
● Capacity to communicate decisions in a consistent manner
● Ability to maintain a safe environment 

A person cannot be declared incompetent simply because he or she makes 
irresponsible or foolish decisions, but only if the person is shown to lack the capacity to 
make sound decisions. For example, a person may not be declared incompetent simply 
because he or she spends money in ways that seem odd to someone else. Also, a 
developmental disability or mental illness is not, by itself, enough to declare a person 
incompetent.
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Keep in mind that the standard for whether someone is legally incompetent to care for 
themselves is not always the same as whether they have the capacity to make legal 
decisions. Proper execution of a legal instrument requires that the person signing have 
sufficient mental “capacity” to understand the implications of the document. 

MEDICARE WON’T COVER RAPID AT-HOME COVID TESTS

Americans' ability to quickly and easily test for 
Covid-19 is one of the most important tools 
for stopping the spread of infection.  
This is why the Biden administration recently 
announced it is requiring private insurers 
to cover the cost of up to eight rapid 
at-home Covid tests a month purchased at 
retail stores and pharmacies. 

But excluded are not just the 31 million 
uninsured Americans, but the nation’s 62 million Medicare beneficiaries – seniors and 
people with disabilities who are at highest risk of death from Covid-19.  And some 
Medicaid beneficiaries may be out of luck as well.
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“I'm angry that senior citizens in this country are being ignored again, especially after 
digging deeper into our pockets for Medicare premiums,” Las Vegas resident Kathi Meci, 
65, told CNN. “That is just so frustrating for me.”

The problem is that Medicare’s rules, which are determined by federal law, do not 
currently permit coverage of over-the-counter tests. And even if such tests were 
covered, it is unclear which part of Medicare they would fall under.  Medicare Part A 
covers hospital visits while Part B covers outpatient services like doctor visits, and 
neither is an obvious fit for the at-home tests.

Nevertheless, according to Kaiser Health News (KHN), some members of Congress are 
pressuring the administration to use the public health emergency to expand Medicare’s 
coverage, just as it did, for example, in changing rules to allow more widespread 
coverage of telemedicine visits.  

“We know that the Medicare program has significant flexibility relative to the public 
health emergency, and it has demonstrated it has the ability to alter the rules,” David 
Lipschutz, associate director and senior policy attorney at the Center for Medicare 
Advocacy, told KHN. “We think they should find the flexibility to offer the Covid at-home 
tests for free.”  

https://khn.org/news/article/why-medicare-doesnt-pay-for-rapid-at-home-covid-tests/
https://medicareadvocacy.org/wp-content/uploads/2021/12/Covid-Advocates-Guide-November-2021.pdf
https://medicareadvocacy.org/wp-content/uploads/2021/12/Covid-Advocates-Guide-November-2021.pdf
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Limited Options for Free Tests

As things stand now, Medicare beneficiaries have limited free testing options, assuming 
they can find at-home tests, which are now in short supply. 

Like any other U.S. resident, Medicare recipients can order four free tests from the 
recently launched covidtests.gov website. 

“Four tests is not a lot of tests,” Juliette Cubanski of the Kaiser Family Foundation says in 
the KHN article. “This is one of the most at-risk populations, and to not have the 
opportunity to buy at-home tests and get reimbursed puts this whole population on their 
back foot.”

In addition, some Medicare Advantage plans may start covering free at-home tests.  
Otherwise, Medicare recipients can get a test done at a lab with a doctor’s order, 
although this is not a good option for those who lack reliable transportation or are trying 
to steer clear of public places.  Beneficiaries also may be able to get one of the 50 
million free at-home tests being sent to community health centers and Medicare-certified 
health clinics.   

Medicare is well aware of the problem. 

https://www.covidtests.gov/
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“This is definitely a priority,” a senior official at the Centers for Medicare and Medicaid 
Services told CNN. “We are actively working on it.”

Meanwhile, millions of Medicaid beneficiaries may also be unable to get free at-home 
tests.  While states are required to cover at-home tests at no charge, a January 24 letter 
more than 60 advocacy groups sent to the Biden administration says that “[i]t is unclear 
whether Medicaid allows for at-home tests from retail pharmacies or online without cost 
sharing.” The letter also notes that 3.5 million low-income individuals who are eligible for 
both Medicaid and Medicare but are enrolled in the Medicare Savings Programs would 
be excluded from coverage for the free tests.

For more from the Center for Medicare Advocacy on the pressure growing for CMS to 
cover the tests, click here.

https://medicareadvocacy.org/pressure-grows-for-medicare-to-cover-at-home-covid-tests/
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COURT RULES MEDICARE BENEFICIARIES CAN APPEAL 
SWITCH TO HOSPITAL OBSERVATION STATUS

A federal court has ruled that hospitalized 
Medicare beneficiaries who were switched 
from inpatient to observation status can appeal 
the decision, making it easier for them to 
receive coverage for subsequent nursing 
home care. The ruling appears to bring to an 
end more than a decade of litigation on behalf 
of Medicare recipients.

Medicare covers nursing home stays entirely 
for the first 20 days, but only if the patient was first admitted to a hospital as an inpatient 
for at least three days. In part due to pressure from Medicare to reduce costly inpatient 
stays, hospitals often do not admit patients but rather place them on observation to 
determine whether they should be admitted. Even if a hospital originally admits a 
patient, a hospital review board can switch the patient from inpatient to observation 
status, before or after the patient’s stay. 

https://www.elderlawanswers.com/medicares-limited-nursing-home-coverage-6705
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If the patient does not have a full three days as an inpatient, Medicare will not cover a 
subsequent nursing home stay – potentially costing the Medicare recipient thousands of 
dollars. 

There are other consequences to being considered under observation. Instead of billing 
you under Medicare Part A, which covers inpatient services, the hospital will bill you 
under Medicare Part B. This means that you will owe a co-payment for every service 
offered. Your total co-payment could be much larger than the one-time deductible you 
have to pay under Part A.

In 2011, a group of Medicare beneficiaries sued the federal government in a class action 
lawsuit, arguing that they should have the right to appeal when their status is switched 
from inpatient to observation status. After making its way through the courts for 11 years, 
the U.S. Court of Appeals for the Second Circuit affirmed a lower court’s ruling in favor of 
the beneficiaries, noting that Medicare allows appeals of other decisions. According to 
the court, “the decision to reclassify a hospital patient from an inpatient to one receiving 
observation services may have significant and detrimental impacts on plaintiffs’ financial, 
psychological, and physical well-being.” The court ordered Medicare to set up a process 
to appeal for coverage as hospital inpatients and to notify people of their appeal rights. 
The class was represented by advocacy groups the Center for Medicare Advocacy and 
Justice in Aging and the law firm Wilson, Sonsini, Goodrich, and Rosati. 

https://www.ca2.uscourts.gov/decisions/isysquery/8b1171f1-6040-4176-8811-cafc7a45cb2f/1/doc/20-1642_opn.pdf
https://www.elderlawanswers.com/what-to-do-when-medicare-says-39no39-2334
https://medicareadvocacy.org/
https://www.wsgr.com/en/


Phone: (781) 344-2886 Email: info@brc-law.com

Elder Law
NEWS
March 2022

Observation status has been controversial for years. Originally, hospitals didn’t have to 
give patients notice that they were in observation status rather than inpatients. That 
changed in 2017, when a federal law required hospitals to notify patients who are under 
observation for more than 24 hours of their outpatient status within 36 hours, or upon 
discharge if that occurs sooner. 

What Patients Can Do Now

If you are in the hospital and told you that you are under observation status, you can ask 
the hospital doctor to be admitted as an inpatient. You should also contact your primary 
care physician to ask if he or she can call the hospital and explain the medical reasons 
that you need to be admitted.

If you are kept in observation status and transferred to a nursing home and denied 
coverage by Medicare, you can appeal. In order to appeal, you must wait for your 
Medicare Summary Notice (MSN) to arrive. Copy the notice and highlight the disputed 
charges. The notice should provide information on where to send the notice to request 
an appeal. You can appeal both the hospital's denials of hospital admission as well as 
subsequent the nursing home charges. The appeal process can be very complicated 
and you may need the help of an attorney to navigate it. 

For more analysis of the decision by Kaiser Health News, click here.

https://khn.org/news/article/observation-care-medicare-patients-win-right-to-appeal-gap-in-nursing-home-coverage/

